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sie for $800.00 which was discounted 
a bank, and then transferred to 
inti, Reconstruction Finance Cor- 

Suit was instituted for 
the balance due. 
United States thereafter pray- 
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193 Fed. Land Bank vs. Games, 
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A pplicat € a Spruce Corporation held 
embers c! *€ States instrumentality ) ; S 
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' Sing Corporation a federal 
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; ‘he United States was held a 

J10N 7 

ae “The district court assumes 
VY “ton, Lowever small the amount 
-_ a be when the United 
. : party plaintiff.” U. S. v. 











swer admitting the making of the note 
by them but denying all other allega- 
tions of the complaint and setting 
up two separate defenses. 

The plaintiff moves to strike out 


\the entire answer upon the grounds 


that the portion thereof which denies 


liability is sham; that the first separ- | 


ate defense is frivolous, and that the 


ed notice of motion to dismiss,| Second separate defense is sham. 


So far as concerns that part of the 
answer which denies liability gener- 
ally, it is sufficient to say that it can- 
not be stricken out as sham in view of 
the affidavits which have been pre- 
sented and the same may be said of 


the second separate defense which 


denies that the plaintiff is the owner | 


or holder of the note. 


So fas as the second separate 


. ° | 
fense is concerned, it charges that be- 


tween the time when the note in ques- 
tion was made and when it became due, 
a levy was made thereon and on the 
moneys, rights and credits due by the 
defendant, Thomas Bruni and Son, to 
Parker-Burger Company, the payee of 
said note, which levy was based upon 


an execution issued upon a judgment 
against Parker-Burger Company 
the suit of Mario P. Tribuno, in the 
District Court of the first Judicial 
District of the County of Hudson, and 
that at the time of said levy the payee 
of said note, Parker-Burger Company 


at 


| was the owner and hoider thereof and 


the moneys due thereon, and not the 
plaintiff in the action. It 
further alleges that an order to show 


present 


|eause was issued out of the District 


Court directed Parker-Burger 
Company and also to Otto H. Burger, 
the plaintiff in the present action, why 
levied upon due by 


to 


the moneys so 
Thomas Bruni and Son to Parker- 
Burger Company should not be paid 


wer to the extent necessary to satisfy 
the execution aforesaid, and that after 
a hearing on April oth, 1935, (after 
the note became due) an order was 
entered out of the District Court di- 
recting Thomas Bruni and Son to pay 
the sum of $324.00 and costs to the 
aforesaid Mario P. Tribuno. That in 
said proceedings the said Otto H. 


Burger, plaintiff herein, claimed that | 


the amount of the note in question 
was due by Thomas Bruni and Son 
to him and not to the Parker-Burger 
Company, but that the court after a 
hearing determined that the money 
was due to Parker-Burger Company 


de- | 


iof action does not permit contradic- 


certificate, the municipality may void | principles and doctrines. He was the | 


the sale and the omitted taxes or as- 
sessments to remain in full force and 
effect 
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holders to bottle and sell 
surplus products after expiration of 
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i CHAPTER 
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(widow of V. C. Backes). 
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Pleading Inconsistent Causes of 

tion.and Inconsistent Defenses 

It must be with hesitancy that one 
ventures a comment on a carefully 
laid opinion of one of our ablest opinion 
iollowing the remarks on a 
f the late Chan- 
In Morris v. Jersey 
and Light Co., 179 A. 683, 
158 NV. J. L. J. 255, the complainant in 
bill the first 
cause- of action of a 
tract the the 
second cause of action, specific per- 
the contract. The de- 
j fendant moved to the 
plainant to elect to stand on one or 


the 


writers 
| point of practice « 
cellor. 
Power 
2 


a in equity sought in 
rescission 
and in alternative in 
formance of 
compel com- 
and the court grant- 
Admittinig the force 
of Chancery Rule 52 permitting in- 


in- 


other cause; 


ed the motion. 


consistent of action and 


consistent defenses when stated in the 


causes 


alternative, the court nevertheless put 
'a limitation on that rule. 
a suitor may plead incunsistent causes | 
action and inconsistent defenses | 
only where he is in doubt as to his| 
rights or remedies because of circum- | 
stances over which he has no control | 
or of which he has no knowledge. In} 
| the instant case the court said that | 
| knowledge of the disaffirmance of the! 
| contract entitling the complainant to 
| rescission, lay with him alone and he 
| was bound to disclose his position to 
the defendant in order that the lat- 
ter might prepare to meet it on the 
trial. The court continued: “The 
rule which permits inconsistent causes 


ot 


tory ones. -Like all rules of a 
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|author of the famous Statute 


. = 
| Frauds. He took so much pride in| 


|his office that he would put the 


29, 1935) | Great Seal of the Court under his, 
beverage | pillow at night, thus saving it from, Common law courts. 
distillery | theft when his mace was once stolen, the 4th of March, Sir John Maynard, 


out of his home. He is known today 
jas the “father of equity.” He died 
an December 18, 1682. The colonists 


!a famous jurist 

By the end of the year 1682, King 
Charles appointed North, 
| known the title Keeper 
| Guilford” as keeper of the seal. His 


Francis 


by “Lord 


| incumbency of the office was marked 
| by political intrigue. continual wrang- 


ling, and poor decisions. Jeffreys, 


his successor, was always at swords | 


points with him. When King Charles 
| died on February 6, 1685, his brother, 
James, Guilford 
surrendered the seal as Lord Keeper 


ascended the throne 


and again received it from him, to- 


gether with his former title. He 
served until his death in September, 
1685. 


The famous George Jeffreys. Lord 
of Wom, Lord Chief Justice of Eng- 


land, succeeded him with the title of 
Lord Chancellor. He also readily 
lent himself to political intrigue, 


using his office as an end to any 


means required by the coterie of 
those surrounding him. Campbell 
says of him “from the time when 


Jeffreys received the Great Seal, he 
never originated any measures wise 
wicked, remon- 
strance, he heartily cooperated in all 
those suggested by the King, how- 
ever illegal they 
might be.” 


or and, without 


or mischievous 


Then the Revolution came. james, 
disguised, on the night of December | 
10, 1688, left Whitehall. He was 
intercepted at Feversham as he was 
about to embark for France. Jeff- 
rey’s, disguising himself ds a sailor, | 
after spending a night in hiding} 
aboard a collier, went ashore to| 
drink at a little ale house, bearing | 
the sign “The Red Cow” in Anchor | 
& Hope Alley, Wapping. A scrivener, | 
who happened to be passing, recog- 
nized the face through a window he| 
was peering. He went into the inn, 
and closely examining the pseudo 
sailor, found his suspicions con- 
firmed. Here was the opportunity 
to repay the Chancellor for the af- 
fronts. the littie-scrivener had suf- 





of | 


the 
After some 


“Colchester 


of a single Chancellor presiding over 
the Court, resort was had to the plan 
adopted during the Commonwealth 
of having several judges sitting there 
co-ordinately, after the model of the 
Accordingly, on 


| Anthony Keck and Mr. Alexander 
| Rawlinson were named “Lord Com- 


| missioners of the Great Seal.” Sir 


1935) | were fortunate, indeed. in being able | John Maynard’s career was extra- 
ants pension of $4500.00 to widows| to take their precedents from such| Ordinary in the length of time he 


| served his country as a member of 
the House of Commons and as a 
barrister. He brought to the Chan- 
cery Court an of over 
sixty-four years at the bar and wage 
renowned as a constitutional authority. 
A new act enabled them to act in 
the same capacity as Lord Chan- 
cellor Lord Keeper. They held 
their office for over a year. 


experience 


or 


This divided authority did not give 
as much satisfaction as was expected. 
The Crown soon appointed a pew 
commission for executing the office 
of Chancellor consisting of Sir John 
Trevor, Sir William Rawlinson and 
Sir Hutchins. Trevor, al- 
though devoid of principle, was gifted 
with singular energy and versatility, 
and acted a conspicuous part in this 
interesting period. 


George 


The Great Seal was taken from 
the Commissioners after serving 
nearly three years and entrusted 


to Sir John Somers, as Lord Keeper. 
He was eminent as a lawyer, states- 
man of letters. After a 
long and illustrious career, on May, 


man and 


2, 1692, he was appointed Attorney 
General. He held this office less 
than a year. The complaints of the 


administration of Justice in the Court 
of Chancery were now so prominent 
that they could be neglected no 
longer. Somers was appointed Lord 
Keeper of the Seal on March 23, 
1693, and also a member of their 
Majesties’ Most Honourable Privy 
Council. He took his oath of office 
in the Court of Chancery in West- 
minister Hall in the following May. 


| He presided in the Court for seven 


years with unbounded applause of all 
men. His industry, patience, courte- 
ousness, and uniform serenity of his 
temper, increased the prestige and 
dignity of the Court of Chancery. 
He introduced the principles and’ 
doctrines of the civil law to legacies, 
trusts and charities. 

The foregoing sketch gives an idea 
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In the Dorman case, the appellee) 
argued that because there was no! 


(Lerner v. McDermott 11} 
09, 164 A. 864) it would be 


junnecessary to require the trial 


retrial 
disc. 





By Leslie S. Kohn 


judge to rehear the proofs. This 
| view, it will be noted, was adopted in 





who 


cause*tried before him, thereafter, on 


og a judge of a District Court,| ment, 
as ordered the entry of a judg-! 
ment in favor of the defendant in a) amount. 


tending that the court could not, 


for 


rule to show 


supra. The Su- 
the Dorman 
the 


Taylor v. Gribble 
was entered “ "s 


judgment final 
, 
stipulated ! 


plaintiff, for 
Defendant 


preme Court, in case, 
held 


were 


the 
appealed, con contra, stating that issues 
Gd, con- . P 
sharply controverted: the 
-ause, do more than set proofs on a retrial might well have 
cause, di yre than s 


Ous- HL Super wh pally 


tof 
} debt, 


}and thus the debt itself, 


thereto. 
The fundamental proposition upon 


based, however, is the allegation that 
the levy under the District Court judg- 
ment was made before the maturity 
of the note in question and while the 
judgment debtor, Parker-Burger Com- 
pany was the owner and holder there- 
Of garnishment of a 
even the maturity, is 


course, 
before 
permissible if the paper evidencing it, 
still belongs 


will be allowed to either side,-2 
cause will be placed on the Comm 


jufy and there could be none on a! which this second separate defense is | ¢ial Calender for October, 1035 


Change Verdict Without Retrial|: 


An order may be presented igg 
cordance with the conclusigj 
reached. 


LANDLORD and TENANT. 
to Tenants—Courtyard— 
Ivy 

EVIDENCE — Judicial Noticg 
Properties of Poison. Ivy 

NEGLIGENCE — Liability — 


plaintiff's rule to show cause, have 
+ the power to change that judgment | 
by entering without a retrial, aj|tered and grant a new trial. The 

judgment . Court of Err work | 
tiff 6n the ground that he, (Judge) | of this contention, stating: “All 
had erroneously decided the case im} evidence in this case, other than 
the first instance?” That question, | tain 
the case of Dorman v. Usbe B. & | volved, had already been submitted 
L., 88 N. J. L. 270, 115 L. 337, answers | to 
in the negative. ‘ 


not been the same 


This 


surt seems to us fat 


curring Natural Cause 
New Jersey Supreme Court 
Polizzano Mapes Hold 
pany 
August 7, 
On 
4 Before | 
= = ah: 2 and Perskie 
— 1th . wi ro yh For the appellant, Joseph C. Pay 
ee For the appellee, Sidney Finke 
Finkel, 


to the defendant and is in his 
at the time 


subject, h 


posses- 
of the 


ywever, to tl 


aside the judgment theretofore en- F = 
reasoning of the Supreme’ 


Ity. ‘Where the 


sion or control 


garnishment, the vs 
garnishment being defeated by a 
fer of the note to a bona fide assignee 


158 sec 


in favor of the plain- yrs made short : : to t 
; trial court has sat as trier of the 

the pl trans- 

facts as well as judge of the law, has 


193 


from 


er- P 
the testim and has , 
tne 


District ( 
Trenchard, Hg 


all 
come t a different 


sion on the fact 


heard . . - 
before maturity J 19 appeal 


8 Cyc. 174, 233; 


questions as to the law in- 


“- 
conciu- 


T 


finally 
mally Tee 


the court by stipulation, which 


aa" eS , _|gation to re 
roy ine se ial To the « 
In arriving at its conclusion, the and different testimony might be aS 
court fails to , af Coun 
Kearney Land Co., 
121, or Sammak v 
Co., 540 
which appear to u 
point. The Hoyt case 
of ejectment tried at ©: 
Mr. Justice Knapp an 
each put 
trial 
law solely 
gested that c 
special verdict so 
whole f 
Court. 
practicable. Ax 


——s 
cite either /floyt z Howard 
nchar i. J 


r 
1i2 &. 





side had 


court found tl 
wert 


punsel 


case 


This w 


to accomplish 
rected a verdict 
granted a rule to 
turnable before the 
why the verd 
aside, and a 

the defendant 

after hearing argun 
made it absolute 
ment 
(reported, sui) nom 
45, L. 219). Pl 
modity the 
for a 
judgment for 


to be entered 
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LAYMAN’S WILLS 

gs A a Eg ase wel Becheaie’s Mesicast tack ca tt 3 An Editorial from “The Sun” 

| gett ' : ' rset Brick, et t 112 N In its issue of June 18, 1935, the following editorial! 
1 Bar f N. J peared in the New York Sun. It is reprinted herev 

with the permission of “The Sun.” _ 
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he _unsupporte 
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cause, had 
ment 
ment final for defend 
held: first, that 

been 


and the 
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plaintiff 


tor 
Laymen’s Wills 
gate WINGA was 
necessar,r | 
original decis 
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the 
judgment proper 
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“practice was 
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The procedut 

case wa reter 

approval in thy 


Mr. Justice 
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Sites York law involved had hiehidddinie. ‘or aalies uate 

Mie submitted by stipulation ena , juidating, on weber a ee N AT | O N A [ 

Cause I for h Ir : ; eceiy y ay have ‘ 

Sithout COMMERCIAL CORPORATION of AMERICA STATE BANK 
McGregor Building 850 Broad St., Newark, N. J. 810 BROAD STREET, NEWARK, 


entered 
after, plainuft MArket 2-0843-4 


show cause, upon which, after argu- 


was 
1812 


N. 


1 jur idgment was 
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t. If he did s 
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& E perjury Ane 
edu » om at 
™ '45; Scanlon v. Scanlon 25 
= { — 
Ill) 652 (that answers under 


W> required in JMinois, 
Pt. Caormme. 103 .N. E. CL) 





‘Comment 


see |} 





| 1003) : Ozer Land Co. v. Leonard 
}24 Fed. 660. Other Federal cases | 
cited arose under old Federal Equity | 
Rule 59 requiring answers to be veri- 

fied. In 





1913 the necessity for veri- 
fication was abolished and (it is 
important to note) at the same tim 

le 30 was amended to permit s 
7 defenses t! alternat 
gardless « sisten t 
eems sent t 
u r Ri t 
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REAL ESTATE SECURITIES 


Tuesday of February, 1683-4. Sam- 
EXCHANGE 


uel Winder‘ appeared as counsel 
for the complainant and moved for 
an attachment, since defendant had! 
bill. The 


Subjoined is a summary of sales 
the New York Real Estate Se- 
curities Exchange for the week 


on 


not answered the court 

















grantet four days time which to, Which ended Friday, August 16: 
’ y OVER THE COUNTER 
answer, or else the motion to be NEW JERSEY SECURITIES 
nt a Pe oe t 2 Issue Bid Ask 
granted. Several weeks later, he was} poketey Carteret (Atlantic City).. 28 at 
brought into court upon attachment, Peal Apartments (Deal) . 18.21 
oY cain ss < Hotel Hildebrecht (Trenton) .. - 16-20 
j ac tted the’ allegations exhibited National Commercial Title & Mtge. 
tine in the bill and «1 itted Guaranty Co, 51% 51 
him in the bill and ubmutted Prudet Pres Hotel (Atlan- 
to the determination of the tie City) 11 14 
; : é Ritz Carlton (Atlantic City) ...... 6 8 
n Berry and Sam-. Robert ‘Treat H (Newark) ..... 10 15 
~ 5, . 
, h t ‘ 


embers wert 





tate an ac c ( 
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<4 405 - ; ;|as aamunistrators t the estate I Yc Cory 5s '47 ie 
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, wince OF East! Province. The defendants, Edward Chrysler 1 G84 U9IG 
\ r ‘ M Q 170 Febru-|,, , gee : ee : . Dore r 2914 
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+42 /at st pages | ‘ ” ol a 
7 mes j rricc +} mitield. Stephen A Se t 63 (66 
= . ~ a alia ams Harr Mathe w ( amir d, 5 eph Park Place Dodeé Corp. with wa. 
‘ ' ‘i - Bond Wil liam Campe, Ephraim An- UNLISTED STOCKS 
€ answer, Nas . ( rt or ¢ rt Com- |} : ue ig? pat City ¢ ' Homes Co ... 9 
whe ‘ t D : MI ” peg John Blumfield, John Taylor MORTGAGE CTFS.. 
, : Pe " ““?~ ‘land Joseph Bradley, being indebted ge » 'h ag 
R < a i & \ <t ve been kept} . r - . th 3s - 42 4 
: to the estate of the decedent, were L & Guaranty Co. 
s : « tay the Count meth. . ; ; Sigs °35, 42-46 West 48th St., N 
2 EF. 408 & A . v 162 : % sail | subpoenaed to make discovery of the Y. 4 2% 30 
ea ee : se rt "* }amounts due. The Court granted ag Ms ti West th St, - 
, icin ’ s r ‘ luct of the Court! . , . ; ay ve 2202 
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mited States admitted as party 
f. Motion to dismiss denied. 





LS—Perpetuities—Violation of 
Rule—Severability of Bequest 
Cyancery of New Jersey 


syivania Company for Insur- 


ance v. Robb 
st 9. 1935 
iil mstrue will 


Summerill & Lloyd for com- 


Charles A 
Mar- 
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tomas Robb died December 2, 

» By the second paragraph of 

i complainant as trustee is ven 

residue of the estate, with power 

sale. The fourth paragraph pro- 

s that the trustee pay out of 

me 32.000 annually to testator’s 
the remaining income t 

equ livided among testator’s 


ne sixth paragrapn pro- 


s for distribution of the income 
2 any child without is- 
widow and remainin 











gnd their issue. The 
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Tent After the death of all my 
frer 1 their children my Will 
hat the whole of my estate shall 
among the heirs of tl 
same would be divis- 
u e interstate laws ew 
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; interest 


| widow, 


are his children and widow. 
grandchildren’s 
mediately 


parcnts, 


upon 
This does not violate the 
rule. Ogden vw. McLane, 73 E. 1509, 
163, 63 A. 605; Trippe v. Natl. New 
jark & Essex Banking Co., 98 E. 462, 
463, 131 A. sa. 

As Professor Gray has said: ‘An 
obnoxtous to the Rule 
against Perpetuities if it begins with- 
in being and 
although it may 
them. If it were otherwise, 
simple estates would be bad. The law 
is the th lesser estates.’ 

“These gifts of to the 
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1s not 
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income 
must 
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active 
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| fixed by the rule because the lives in| complainant to prevent a forfeiture of 


inions being at the time of testator’s death| the pdlicy. 
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interest must vest im- | 
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ty of—Affidavit of Consideration 
—Executed by Secretary of Cor- 
poration Mortgagee 

New Jersey Supreme Court 

Manhattan Electric Sup- 
ply Co.. Inc. 

August 10, 1935 

On appeal from the district court. Re- 
versed 

Trenchard, Heher and 

Perskie 

Chazin & Chazin 

appellee, Jack Geddy Goldberg 

(Saul Mendelson) 

Perskie, J. 


For 


This is a replevin suit involving the 
respective priorities of a chattel mort- 
for rent. Prior 
934, the tenant placed 


gage and a distress 
to February 13, 1 


























‘made A ‘the corporation's president, 
But in the instant case, the affidavit 
was made by the secretary. A secre- 


tary is not, virtute officii, an. executive 


officer of the corporation so that his 
act is legally the act of the corpora- 
tion. mres v. U. S. Dyemg & 
Cleaning Works, 99 E. 160, 133 A. 
66; Le Wine on Chattel Mortgages 
(1934) p. 119 et seq. 

Under a similar portion of the at- 
tachment .act of 1901 (P. L. 
158), authorizing the issuance of a 
writ of attachment “where the plain- 


tiff, his agent or attorney shall make 


affidavit,” etc., it was held that the 
secretary of a corporation is not, by 
virtue of his office, the agent of the 


plaintiff for the purpose of making 
sych affidavit. North Penn Iron Co. 
wv. Boyce, 71 L. 434, 58 A. 

Since the affidavit of consideration 


was defective, the court held that it! graph 


was unnecessary to consider the other } 
points raised by appellant. 
Reversed. 
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the limitations on industrial accident 
and occupational disease claims should 
be distinct and separate, 

By a subsequent enactment (P. L, 
1924, ch. 187) employers were re- 
quired to make reports of accidents 


and occupational diseases to the Work= 


men’s Compensation Bureau and to 
their insurance carriers.Asa penalty for 
failure to make one of the designated 
reports the act (section 6) provided : 
“Any ,employer or insurance carrier 
failing to make report as required by, 
this act shall . . . be deprived of 

defense provided in paragraph 23 (h), 


Prosecutor’s contention that the 
penalty barring a defense should be 
extended to the instant case is unten< 
able. The defense provided ‘in para- 
23 (h) is a defense to petitions 
based upon industrial accidents only, 
The relief sought by prosecutor is in 

ffect that we should amend chapter 


187, by continuing ... in this wise:— 
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be entertained at this time. Trippe 4 achinerv a hatte! dine sensible and substantial, there is no 
I tne er\ T natteis t Ine } : . 
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. od ‘ - ; . Ten se Moty . . of. 
g ( BN. J. E. 462; Matlock t 1 provid enforce-| For respondent, Robert Carey, Harry | Gotan vs. | fetropolitan Life Insur- 
iia > . i t 
Mat BN. J. E 72" ne sucl ; 1933, ch Lane ance Company, 60 N. J. L. 198, Doug- 
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Company to Apply Money Due ifida consideration in the | the Workmen's Compensation Bureau “The law seems clear and the writ 
Assured to Prevent Forfeiture mortgage was made by one] in September, 1934, seeking compen- | Will be de ‘nied . 
In Chancery of N. J Se. All that savs in the af. | sation for chrome poisoning, afi oc- |= eee 
. rma s. Massachusetts Acci-) q to his authoritv to make ti pational disease. He was last ex- 
nt Company same that he is the Secretary ; Posed in August, 1930. The petition LAW BOOKS 
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ASSESSMENT—Value of Improve- 

“ment. 

William M. Stillman vs. City of 
Plainfield. 


In the matter of an application of 
William M. Stillman for reduction of 
Assessment upon improvements in the 
City of Plainfield, for the year 1934. 

For Appellant: A. Cella, 
Esq. 

* For Respondent : 


George 


William Newcorn, 


Weaver, President. 

Appellant complains of assessments 
*made for taxation 1934 
upon properties owned by him in the 
City of Plainfield. No. > 
23 Madison Avenwe were valued at 


for the year 


Premises 


| over 


As J 
sound value of $46,078 and a market 
value of $40,000. This expert bases 
reproduction cost upon the cubical, 
contents of the building at 35 cents 
a cubic foot. He further testified that 
[the building was of a peculiar con- 
sturction, the center being erected 


a raceway, that considerable 


| trouble was experienced in repairing 


la sound 


Filed July 9, 1935. 


the walls over the raceway and that 
the condition of the building was not 
good 

The same expert placed a recon- 
struction costt of $126,772 upon No. 
300-314 West End Avenue, allowed a 
depreciation of $51,908 and an ob- 


solescence charge of $42,257 and fixed 
assessing date 
This expert testified that 
reconstruction cost 
Street building 


value on the 
f $32,606 
estimate of 


the West Front 


us 


mn 


was a higher figure than that ot the! 


Madison Avenue building, as the West 


End building would have to be con- 


. structed along a new line and would 
$12,500 for land, $34,000 for improve- Pe ee ee . 
, ej ; ‘Stal of $46,500; | involve an additional charge of 5 
ments, making a tctal o 500 ; : 
is N 6 10-31 West Front lcents a cubic foot, because of the ne- 
premises No. - 2S | 2 ; 
Street nl : = ; i Qseceo fer cessity of building remforced floors 
r were valued 4 2, : = 
: P The City Assessor testified that the 
land and $26,000 for improvements, | : 
ussessments on these buildings tor 


making a total of $78,000. The valua- 
tions placed upon the lands are not in| 
dispute. We are concerned solely | 
with the valuations placed upon the} 


improvements. 


Appellant contends that the value 
of the improvements in each case! 
should be reduced to $10,000. 

The Madison Avenue 
consists of a three-story brick build- 
ing, having a frontage of 170’ and a 


improvement 


depth of 60’, divided into three sec- | 
tions by fire walls and containing 
twenty-four apartments. The first 


floor apartments consist of five rooms, 
an alcove and bath. The second and 
third floor apartments consist of six 
rooms and bath. The building was 
erected in 1903, and no improvements 
er alterations made since its 
erection. The apartments do not have 
ranges, refrigeration hard wood 
floors; the plumbing is old fashioned 
and there hot water service 
Eight of the apartments were rented 
on the assessing date, them at 
$40 per month and two at $45 per 
month. Another apartment 
pied by an aged poor 
the owner declines to 
withstanding her failure to pay rent 
The remaining apartments were va- 
cant the date. The 
owner, who builder, testified 
that the land would be worth 
without the ing, and that 
withstanding a reduction in rentals of 
the apartments « the second and 
third floors, he has been unable to 
them, because of lack of elevators and 
modernization 

The improvements on West Front 
Street consist of four-story brick 
building, erected in 1808, having four 
stores and twelve apartments. No re-| 
pairs or alterations have been made 


were 
or 
is no 
six oO! 
is occu- 
whom 


woman, 


dispe yssess, not- 


on assessing 
was the 
more 
build not- 
mn 


rent 


a 


to this building since its erection. 
Three of the stores were rented on 
the assessing date, the corner store at 


$100 per month and two of the other 
stores at $75 each per month. Four 
apartments the floor and 
one on the third floor were rented at 
$40 a month on the assessing date. 
Prospective tenants refuse to rent the 


on second 


premises because they lack refrigera- 
tion, tile bath rooms, hard wood floors, 
hot water and elevator service. 
Appellant produced a builder who 
testified that on the assessing date the 
Madison Avenue building had a mar- 
ket value of $10,000, that the 
Front Street building value 
The testimony showed that the Front 
Street building was in poorer condi- 
tion than the Madison Avenue build- 
ing. Respondent produced a builder 
who testified that the reproduction 
cost of the Madison Avenue building 
on the assessing date was $145,500 
He allowed depreciation of $50,928, 
which represented one-third of the | 
feproduction cost, and obsolescence of | 
$4,503. He determined that on the | 
~ gasessing date the property had a 


and 


had no 


} 
pert 


| the year 1934 were less than for the 


year 1933. His testimony as to valua- 
ions of prior years is without value, 
for prior have 


as assessments years 


evidential value 


The 


tremely 


w 

this 
7 he 
by 
f the appellant himself, 


case was 
appellant’s ex- 
the 


whose 


evidence in ex- 
meagre 
was supported testimony 
testi- 
for our 


v. Baker, 


mony may furnish a basis 


City of Paterson 
Misc 3 


City’s expert 


judgment 
139 A 606; € 
The 


ceedingly 


has fixed 


an ¢x- 


high reproduction cost for 
these buildings and has not made suit- 
able allowances for depreciation and 
especially in view of his 
to their age, condition 
ind type of construction. Apartment 
houses built in 1898 and 1903, which 
not modernized, 


necessarily 


obsolescence, 


testimony as 


have been must 


suffer great depreciation 


and obsolescence 
The 


he value « 


that 


im- 


Board is of the nion 


Madison 


the 


opi 
Avenue 


t t the 
was 
West 
the 


assessil 


nrovements 


the sum of $25,000, and the 
Front Street improvements on 
was $18,006 


same date 


ZXEMPTION — Hospital — Exclu- 
sive Use 
Horner Rodger 


He 


spital v. Ci 


Camden 
in tter of the 


the mat 
Horner- Rodger 
{ tax 


property 


ication of 
for the 
for the 
situate im the 
State of 


appl 
Hospital 


assessment 


the 


anccliation ¢ 


1934, ¢ 
and County of 


year n 
City 
New 
For Appellant 
Esq 
For Respondent: E. G. C 
City Counsel Lewis 
Assistant City Counsel 
Filed June 11, 
Weaver, President. 
Horner-Rodger * Hospital was in- 
orporated in this State on March 10, 


Camden, 
Jerse Vv 

D. Trueman Stack- 
wuse, 
Bleakly, 
by Liberman, 


1035 





1932, under an Act to Incorporate As- 
ociations not for Pecuniary Prof 
ipproved April 21, 1808 

On October 6, 1032, James G. 
Rodger and Clara Horner Rodger, his 
ife, conveyed t the appellant 

remises No. 721 Cooper Street, Cam- 
vg New Jersey, consisting of a 
three-story brick  buil and a 
rivate garage The premises are 
ocated on the northwest corner of 
Eighth and Cooper Streets, with a 


irontage of 45 feet on Cooper Street 








| and-a depth of 150 feet along Eighth 


for five 
‘Street. The land, improvements and! ward cases, one for 
personal property were assessed for | and one for semi-private patients. The 


|taxation for the year 1934. 
| The appellant claims exemption un- 
der Section 203, subdivision 4, General 
Tax Act, Revision of 1918, as amend- 
ed by Chapter 372, P. L. 1931, on the| The doctor claims that she averages 
ground that it is organized exclusively | about eight patients at each clinic, and 
for hospital purposes, that its property States that under normal conditions 
is- actually and exclusively devoted to/| her fee as a specialist for such patients 
such purposes, and that the corpora-| would be $2.00, or $16.00 each clinic 
tion is not conducted for profit. |day, and that at two days a week she 


them. 





and in addition renders clerical service 


The Camden County Board of Tax-| would perform a charitable service 
ation denied the claim for exemption worth about $1,600 a year. One pa- 
and affirmed the assessment. j}tient in the hospital, who has been 

Paragraph 2 of the appeliant’s char- | there a year, pays $12.00 per week, 


ter provides: 





“That the purpose for which it is for the benefit of the institution. 
formed is to conduct hospitals, in- Prior to 1932, the tax upon the 
firmaries, sanitoria and like estab- | property was $1,000. Subsequently, it 
lishments for medical and surgical| was increased to $1,600. It is ad- 
attention to the sick, injured and| mitted in the testimony that the doc- 
infirm and all persons requiring; tor, believing herself unable to carry 


such treatment by reason of disease | the burden incorporated for the pur- 


or accident, and to do all matters| pose of obtaining tax exemption 

and things and carry on in con- Appellant is not entitled to exemp- 

nection therewith to any extent|tion because its buildings and equip- 

necessary for the furtherance of|ment are not used exclusively for 

such contemplated objects.” hospital purposes. The statute re- | 

The corporation holds a license | quires the buildings to be used ex- | 
from the Department of Institutions | clusively for such purposes. The car- 


rying on of a private practice by Dr. 
Rodger and the maintenance of her 
family within the building do not meet 
‘a practicing physician since 1912 and|the requirement of exclusive use 
after whom the hospital is named, is|for charitable purposes. The institu- 
the medical manager in charge. Her/tion is primarily a home and private 
sister, a practical nurse, is the general | hospita! for the benefit of Dr. Rodger 
manager and receives room and board | Charitable work is performed in the 
in return for her services Dr. | building, but it merely incidental 
Rodger’s husband, who is not a phy-|to the maintenance of the doctor's 


and. Agencies of this State, permitting 
it to operate the hospital. 
Clara Horner Rodger, who has been 





is 


sician, is employed about the hospital | private practice and home It can- 
“doing odd jobs”, and in return for | not be said that the institution its con- 
his services receives room and board. | ducted exclusively for charitable pur- 
Another practical nurse is compensat-| poses. There can be no doubt that 
ed according to the number of opera-|the object of incorporating was 
tions she attends. She is paid m | merely to change to a corporate dress, 
fixed salary from the hospital, but in| with the purpose in mind of enjoying 
return for her services receives room|tax exemption. We are not unmind- 
and board for herself and an aged|ful of what the Supreme Court said 
aunt jin Y. M. C. A. of Harvey Cedars 

A clinic is conducted two days a| Pelham, Collector of Taxes, 153 Atl 
week, for which service patients are | 397; affirmed 158 Atl. 544; 108 N. J 
requested to donate 25c or soc per| L. 553. to the effect that a corporation | 
visit after the first treatment. About| should not be denied exemption from 
half of the patients contribute 25c pe: | taxation upon the ground that it was | 











| 317 Miss. 


‘purpose, but instead the 


quarters 1! 
for the doctor, her husband, and two | From a careful consideration 
practical nurses and aunt of one of | testimony we find that in this 


corporation not for pecunias 

was a subterfuge pure and simpy 
was the intent and purpose thy 
land, improvements and eq 
should be saved to the 
from the burden of taxation, a 
dently the burden was~ greate 
her means of livelihood wou'd 


doctor 


her to carry. Mr. Justice Persig 
Garford Trucking Company y.! 
man, 114 N. J. L. 522; 177 Ag 
said: “A growing tendency is t 


fore exhibited im the courts to; 
beyond the corporate form to th 
pose of it, and to the officers w 
identified with that purpose 
“* * * In determining whet} 
institution falls within 


"he 
of the exemption statutes the 
will consider not only the deg 


objects of the charitable or 
lent institution, but also 


What t 
tually does.” J..p. 452 
500. 
In Mayor and Aldermen of the 


"02> » 


of Vicksburg v. Vicksburg Sanite, 
709; 78 So. 702 
held that a hospital was not exe 
a charitable institution where the 
of charity patients is not its pr 
treating 
patients for pay. ~ 
Exemption from taxation can 
be favored when- the conces 
due as a quid pro quo for the 
formance of a_ service esse 
public, and which the State therd 
relieved pro tanto from, the ne 
of performing. Without that 
curring prerequisite, an exemptica 
comes essentially a gift 
funds at the expensé sof’ the tax 
indefensible both under. our 
policy of equal taxation, and our 


of 


stitutional safeguard’ against ij 
taxation. , 

The Board is controlled | 
cisions in the cases of Sister 
Charity v. Corey, 73 N. J ter 
Atl. 500; Princeton Cou ntry 
School v. State Board of Tax 
peals, 175 Atl. 136; 113 N. J. L 
Carteret Academy v.-State B 
Taxes and Assessment, 133 At 
102 N. J. L. §25. 

The claim for exemption is 
!and the appeal is dismissed 


visit. In 1634, the sum of $84.00 was | incorporated as a subterfuge escape | 
received in voluntary contributions | taxation, if it did not thereby change | 
from clinic patients. In the same year | its furdamental character as a charit- 
six operations were performed freej|able or benevolent association, not} 
and 636 free treatments were given. | conducted for profit. That case is not 
The hospital has no Board of Man-| applicable to the instant case, as in the | 
agers or Medical Staf Harvey Cedars case the institution had 
Dr. Rodgers, who has conducted her | been operating as a charitable institu- 
private practice and maintained her | tion for many years, while in this case 
PeOeGemce We Slee premmenes Tor Whee wae | acc i 
fifteen years, claims that all income — ye 
trom her private practice goes to the a ; 
hospital. The gross income of the THE CLINTON 
hospital for the year 1934 was $2,- 


STATIONERY CO. 
MARTIN S. ESCOFFTER 


0&3.00, and the " expenses $2,828.50 
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tients and the upkeep of the property), ' <—— 
leaving an unexpended balance at the 
end of the year of $154.50 
The building is a large dwelling. 
on the first floor of which is a vesti- 
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bule, a large hall. a waiting room for j 
the doctor's private patients, the doc- | A Will for T y 
tor’s office and office for clinic pa- 
tients, a dining room and kitchen. On wilt thot does not meet presen” 
the second flex r are six rooms used) | problems moy court greet 
for hospital purposes, a bath, and a [FF ov 
hall used for the registration of 
vat ws Ti Lh itz 1 lic Ss 
patients. The hospital floor is licensed me odvico of you 
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